
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO:PFA/WE/320/99/NJ   

In the complaint between: 

 

M S Keet Complainant 

 

and  

 

Johnson & Johnson Pension Fund                Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

Introduction 

 

This is a complaint lodged with the Pension Funds Adjudicator in terms of section 30 A(3) 

of the Pension Funds Act of 1956.  The complaint concerns the complainant=s entitlement 

to employer contributions upon retrenchment.   

 

After an exchange of correspondence between the parties consisting of a number of letters 

and other documentation the complainant lodged his complaint with my office under cover 

of a letter dated 20 March 1998.  No hearing has been held in this matter.  In determining 

this matter I have relied exclusively on the documentary evidence,  arguments put to me in 

writing and on a report placed before me by my investigator Naleen Jeram.  

 

 

 

Background to complaint 

 



 
 

2 

The complainant is Mohamed Shafiq Keet, a former member of the respondent, now 

residing in Cape Town.  The complainant was initially represented by the Islamic Unity 

Convention (IUC) in these proceedings.  However, in about April 1999 the complainant 

terminated the mandate given to IUC and elected to represent himself. 

 

The respondent is Johnson & Johnson Pension Fund, a pension fund duly registered 

under the Pension Funds Act of 1956.  The administrators of the respondent are 

Alexander Forbes Consultants and Actuaries.   

 

The complainant commenced employment with the Johnson & Johnson consumer division 

on 15 March 1973 until the date of his retrenchment on 28 February 1997.  However, the 

complainant only started contributing towards the respondent from 1 June 1978 until the 

date of his retrenchment.   

 

The Complaint 

 

This complaint relates to the interpretation and application of the rules of the respondent 

and alleges that a dispute of law has arisen in relation to the fund between the fund and  

the complainant. 

 

The complainant was retrenched on 28 February 1997.   The rule governing termination of 

service is rule 12 which reads as follows: 
 

12. TERMINATION OF SERVICE 

12.1 Resignation 

 

12.1.1 If an Active Member who is not qualified to retire in terms of Rule 5 leaves 

Service before Normal Retirement Date of his own free will or in 

circumstances for which no benefit is specifically provided elsewhere in 

these Rules, he shall become entitled to a lump sum benefit equal to his 

Accumulated Contributions at the date of leaving Service. 
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Rule 5 deals with benefits due upon a member attaining normal retirement age. 

 
12.1.2 If a Member entitled to benefit under Rule 12.1.1 who has completed at 

least five years of Pensionable Service elects that his benefit be transferred 

in accordance with Rule 12.3.1, then the amount of the Accumulated 

Contributions shall be increased to the proportion shown below (if greater 

than the Accumulated Contributions) of the value, as determined by the 

Trustees in consultation with the Actuary, of the Pension calculated in 

accordance with the formula set out in Rule 5.1 based on the Member=s 

Pensionable Service and Final Pensionable Salary at the date of leaving 

Service. 

 
Completed years of    Percentage of Value of Accrued 

Pensionable Service                               Pension at date of exit 

 

5      50 

6      60 

7      70 

8      80 

9      90 

          10 or more               100  

 

12.3.1 A Member may elect that a lump sum benefit due to him in terms of this 

Rule shall be transferred to an Approved Pension Fund or to an Approved 

Retirement Annuity Fund to purchase a benefit thereunder on his behalf. 
 

In terms of rule 12.1 where an active member leaves service under circumstances not 

provided for in the rules then he/she shall be entitled to a lump sum benefit equal to his 

accumulated contributions. 

 
AAccumulated Contributions@ shall mean for each Member at any particular date the sum of  

(i) his contributions to the Old Fund or Old Scheme and to the Fund in terms of Rule 4.1, to 31 

December 1989, increased to that date by four per cent a year compound; 
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(ii) his Contributions made in terms of Rule 4.1 after 31 December 1989; 

 

and   

 

(iii)  monthly increases in the sum mentioned in (i) from 1 January 1990 and on each 

Contribution mentioned in (ii) from the date it was paid to the Fund, at rates determined by 

the Trustees from time to time related to savings bank rates; provided that no such rate shall 

exceed eight per cent a year compound. 

 

Rule 4.1 in turn, refers to the contributions to be made by each active member.  Further, 

rule 12.1.2 allows for an enhancement of a members benefit set out in rule 12.1.1 in 

proportion to the number of years of completed service.  The respondent, computed the 

complainant=s benefit as follows: 

 
Member=s contributions to the Fund     :  R 36 897.24 

Interest on the member=s contributions    : R 17 494.82 

Benefit Enhancement      : R 37 919.65 

Late interest adjustment     : R   8 088.79 

Gross Benefit       : R100 400.50 

Less : Tax       : R  28 963.75 

Less : Indebtedness to the Company    : R       744.56 

Amount of Payment      : R  70 692.19  
 

There had to be a late interest adjustment as the benefit was due on 28 February 1997 but 

only deposited the complainant=s account on 28 November 1997.   

 

The complainant was dissatisfied with his early withdrawal benefit, in particular, the fact 

that the employer contributions made on his behalf were not paid to him.   

 

The respondent, in turn argued that there is no provision allowing for the payment of 

employer contributions, thus such payments cannot be made.   
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The complainant seeks an order directing the respondent to pay him all employer 

contributions made on his behalf. 

 

Analysis 

 

The sole issue for determination is whether rule 12 as it currently reads, not allowing for 

entitlement to employer contributions upon retrenchment is unreasonable.   

 

The complainant argues that since he is in essence being forced to resign, the rules of the 

pension fund should take into account this compulsion to resign by allowing him 

entitlement to employer contributions, which he would have, directly / indirectly received  

had he continued to be a member until the date of attaining normal retirement age in terms 

of the rules of the fund.   

 

As I have held before (see Peggs v Hudaco Industries Group Provident Fund case number 

PFA/KZN/199/99/NJ and Doubell v Cape Municipal Pension Fund case number 

PFA/WE/226/98/NJ), there can be no doubt that an employer=s contributions to a pension 

fund on behalf of a member constitutes remuneration.  However, that in itself does not 

create a right of entitlement for the member to such contributions. It must be borne in mind 

that a pension fund is a separate legal entity created and registered in terms of the 

Pension Funds Act of 1956.   Ownership of contributions paid into a fund always vest in 

the fund.  The member=s entitlement to such contributions shall be determined by the 

rules.   

 

Rule 12 provides for a benefit not only upon retrenchment or early withdrawal but also 

serves as a Asafety net@ rule in that in any given set of circumstances concerning a 

member not covered by any particular rule shall fall within the ambit of this rule.  Thus, the 

rule is not only applicable to members who are retrenched but other members in certain 

circumstances as well.  The complainant and other members of the respondent are aware 

or ought to be aware of this rule when joining the fund and could take the necessary steps 
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via a process of negotiation to ensure an amendment of the rules. 

 

Further, rule 12 does not only allow for a return of the complainant=s contributions plus 

interest thereon (in the region of 4 - 8%) but also his own contributions enhanced by 100% 

in terms of rule 12.2.  These benefits in comparison with several other pension funds are 

reasonably generous.  

 

Were I to strike the rule down and award the complainant all the employer contributions 

made on his behalf, I would in effect be creating new rules and withdrawal benefits.  Any 

forum addressing this issue will have to involve the  employer, employee/member as well 

as the trustees of the pension fund with a view to measuring the financial impact.  Further, 

arguments and evidence relating to funding implications, indeterminate liability as well as 

the functioning and solvency of the fund itself would have to be addressed and debated 

before any decision with regard to pension benefits upon retrenchment is made.  In the 

absence of any manifest unfairness and considering the role of my office I decline to set 

aside the rule and award the complainant the employer contributions made on his behalf. 

 

Accordingly, for the aforegoing reasons, the complaint is dismissed. 

 

DATED at CAPE TOWN this 29th day of JULY 1999. 

 

 

................................................. 

JOHN MURPHY 

PENSION FUNDS ADJUDICATOR   
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